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Name & Address of the Appellant & Respondent

M/s. Lubi Industries LLP

at{ atfh zg 3fl ams ariahg 3ra oar & at as zr 3res # uf zqenRenf ft
aar; ·Tg el 3tf@rat at aft a untervr 3ma Igd a aar el
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\~ xNcbl'< cpl~!ffUT 3Tiffl :
Revision application to Government of India :
(1) ab€tu gr€a zgca 3tf@rfm, 1994 cCr eat 3if ft ag g mm7ii #a a i
~ 'efRT cpl" Gu-rt a qr ugs # 3iafa ynterv smaaa 'sra fra, Ta mc!TTX,
fa« in1au, la f@tat, aft iRkra, ta tu #a, in mf, { fecal : 110001 cpl"

ct'r "GfAf~ I

(i) A revision application. lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1=f@" ct'r mf.i" # ca wet zf ajar fa4t qarIr zI aF{I cbl-<-&1-i
a fa4t aarur a au querrmmuma g; mf ii, fa8t sun(I zuT vsr i

'EfIB' % fclmr cblx-&1-i ll m fclmr ·+1°-s1•11x ll m 1=f@" ct'r >lfclJm ct~~ m 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

uR zcen r 41ar fa; fr rd are (na a per a) fuf hz 7TI

l--f@ 'ITT I
(•r)

(c)

(d) qa a# are fa4t zrg u gar PtllHaa 1=f@" -qx m 1=f@" * fclPl+-11°1 rztr yco
an q surd zya af #a it aa a are fa#t zz z qr Raffa
81
(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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ti" ~ '3¢lllcFi "cl5l" '3tcllG'9 ~ cfi 'TlcTR cfi ~ \JJl"~~ +lRl "cl5l" ~ ~ oITT"
~~ \JJl" ~ tTNr -qct ~ cfi ja1Rlm ~, 3ftfm cfi m "Cfffea err ~ 1N "llT
~ if fclm 3rf@)fr (i.2) 1998 tTNf 109 IDxT ~ ~ ~ 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3c91G1 ~ (3llfrc;r) Pfl!l·iltj(>'j"i, 2001 cfi ~ 9 cfi 3Wffi FclP!Fcftc ~~
zg- at 4Raif , hf arr?gt #a 4Ra srkr hfRea ft r #ta pa-srr vi
3llfrc;r ~ cl5l" m-m ~ cB" w~ '3fmr ~ fclx:rr \llFIT ~ I ~ w~ "&Im ~- cITT
:!{.,cll~ft~ * 3WIB l':TRT 35-~ if R~ i#l: * 'TffiR * ~ * w~ "ti-3iR-6 'q@Fl cl5l" m
#ft el#af;

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

(2) Rfcl'5F-I ~ cfi w~ l:rfITT ~ ~ ~ ~ ~ "ll"T ~ cp+-f "ITT err ~ 200 /
ffi 'TffiR cl5l" ~ 3tR" l:rfITT ~ ~ ~ C'lruf \9' \R[fGT m err 1 ooo;- cl5l" t#rfr 'TffiR cl5l"
GT; I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

lat yc, h la zyea vi tara 37fl#tr +nnf@rawm 3llfrc;r:
Appeal to· Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab€tr sara zgcer 3rf@fr , 1944 cl5l" l':TRT 35- 110~/35-~ cfi~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(as) affaur qcuia iif@era ftm ft grca, 4a 3nrza zyc vi flqli:b'<
~~q5)- fcMcr 4"d?im1 ~~ ~- 3. 3ITT". cfi. ~, ~~ cm- -qct

0
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se_ & Service Tax Appellate Tribunal of West Block No.2, Q

R. . uram, ew e 1- In a ·matters re ating to .classification valuation and.

(g) saaffa qfa 2 (1) a iaar;3a rarat #t or#ha, sr#tat mm # fl
zycn, #r sari gen vi hara sr@#tn mrnf@erasw (free) at ufa eh#ta fife8a,
31$4-!Glci!IG if 3it-2o, sq #ea srRuaavg, auta, 3I7ral<-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ - '3c91G'i ~ (3llfrc;r) PlllfllqC"ll, 2001 cl5l" 1':TRT 6 sif ua <.y-3 feifRa
fg 31gr 37fl6Rt1 +nnf@ravwi at nu{ 3r4ta fag srft Ry ·g met t ar uRaji fea
ugial zca #t nit, an at 1=ffTr a-JR "<'i7Tfm <Tm ~ ~ 5 C'lruf qr Gwa an & asi
~ 1ooo /- #tr ft alt uzi sar ca #t nit, ants #6t +WT a-JR "<'i7TmT ·znr gifrr
~ 5 C'lruf m 50 C'lruf "ct"cJ) "ITT err ~ 5000 /- #ha 3hsft 3hf ui sn z,ca #t +WT,
~ cl5l" +WT a-JR wrrm <Tm~~ 50 C'lruf m ~ \TlfTGT % a<i q; 10000/- t#rfr
~~I c!51" i:ifra fl61llcb xfG-itclx * T a aria ha rue a xr;q if ~I::[ cl5l" ~ I "ll6
Ynl fa4t 1fa cfo1 Pleb ~ * ~ c!5l" mm cITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and sha~~C.9,!=)-ra!2_a..[l_ied against
(one which at least should be accompanied by a fee of Rs.1,000/-, ~s~§t(iQ01:_~p8~Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 La9lk"§6'~~~;~~apo}~ 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. 1™g·,tart}PfJa ili)~m:fa of any,= .: 2al-cbu.. .6,.Jd.k r- IE? r»r 2 'a.'» s
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...lllll161ll ~~1970 <ll!TT~ cITT~-1 cB"~~~~
\iCffi" ~ m or#t zqenRenf fufu If@era»rt a arr v@ta #l va IR r
x\1.6.50 W cpl urzurau zrc feaz ant &hr a1Reg
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) sa sit viif@rii at fiaua a frail at si ft am naff fzu \j'f@T i
\iTT ft zyca, tu swl«a zca via s9a1 nnf@row (aruffaf@) fzm, 1982 i
Rfmr % I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar rs, as-4hr 3na ravi hara3r414hr 7f@raUr (Git4a) a sf 3r4ii hmi~ . ~
ac4tr 3en la 3f@0fG1, 8&gg Rt arr 39 a 3iai farrier-) 3if@0fr#2892e& #f

2

in 29 fccai#: €.s.28g sit Rt far 3rf@)GzJ+, &&&g #r arr3#3iaiirauat 3ftfr
{&,aff# a{ q4if?rsr acar 3farf ?k, serf fasz ar a 3iaias#st arr
~~WI~~~~ .mtlcli<rl"tn"
a4c4hr 3nTz eravihara#3iia faav gla±f gnf@&~ ~

(i} trm 11 -g'r~~~~ .

(ii) ?z 5rm # at as a1a WI
(iii) adz sa fGzaraa a fGzn 6 # 3iriir 2r va#

» 3m7aarfzr fasrerrhmanefair (i. 2) 3@e1fer,2014 h 37war q4 fa#t~~~
mar f@arr&frFaracr3r5#fvi 3r4latmamaa{iztit

. "
For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) if il,zr arr2ra #fr 3r4r nf@asur hmer sli zresns 3rzrar era zn aus faa@a &t a
;i:ifar fcITTr 1N~~~ 10% W@TaitR'3itsziha avg f@aRa @tasauk 10% W@TaitR'Cfi'r .;rr~~ I ·~ ~ ~

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty a,r.e-i~-d~ute, or
penalty, where penalty alone is in dispute." •.~,,E~,,~---~;
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ORDER-IN-APPEAL

This appeal has been filed by M/s Lubi Industries LLP, A1 & A2, Lubi
Industrial Park, Vadsar, Taluka Kaloi, District Gandhinagar (hereinafter
referred to as "the appellant") against Order-in-Original No.21/CE/Ref/2015-16
Refund dated 27.07.2015 (hereinafter referred to as "the impugned order"

passed by the Deputy Commissioner of Central Excise, Kaloi Division,

Ahmedabad-III (hereinafter referred to as "the adjudicating authority).

2. Briefly stated, the facts of the case is that the appellant had filed a rebate

claim of Rs.2,73,249/- before the jurisdictional officer on 02.05.2014 for the
duty paid on goods exported vide ARE-1 No.09/2013-14 dated 14.04.2014.

Since the appellant had not submitted the copies of ARE-1 (in original, duplicate

and triplicate) along with the said claim, which is required for verification of the

details of exported goods and also prescribed under Notification 19/2004 CE
(NT) dated 06.09.2004, the said claim was rejected by the jurisdictional Deputy
Commissioner vide order dated 13.10.2014. Being aggrieved, the appellant filed

an appeal before Commissioner (Appeals) who allowed the said appeal vide
order dated 13.01.2015, by way of remand with consequential relief. The

adjudicating authority again rejected the refund claim, vide the impugned order
on the same ground that the appellant have failed to submit the vital document
viz ARE-1 original, duplicate and triplicate copies and in absence of the said
documents refund cannot be sanctioned as per Notification 19/2004-CE (NT).

3. Being aggrieved, the appellant has filed the present appeal on the
grounds that there is a grave jurisdiction error on the part of the adjudicating

authority in rejecting the rebate claim in as much as he has no jurisdiction to
bypass the directions of Commissioner (Appeals); that the Commissioner
(Appeals) has specifically held that a Bond or an undertaking could be obtained
from the appellant for the alleged misplaced/lost ARE-ls, yet the adjudicating
authority has rejected the claim without following the said direction. The

Commissioner (Appeals) has set aside the order dated 13.10.2014 and allowed

the case by remand back with consequential relief. However, the adjudicating
authority has rejected the claim on the same grounds as narrated in the order
dated 13.10.2014. By number of decisions rendered by the appellate authority
as well as the Govt. of India, it is decided that a benefit given by the
Government for enhancing exports could not be denied for any technical reasons

or venial infractions.

4. A personal hearing in the matter was held on 03.05.2016 and Shri C.R
Pillai, Export Manager appeared for the same. He reiterated the grounds of
appeal and stated that the department has filed an appeal against Order-in-

Aeal dated 13.01.201s. $..27%23%3 N
/es" «. a

4.1 1have carerfuy gone through the facts or the case, sf6fess5$mf@)no
the appeal and at the time of personal hearing. The limitecl\j.O~ t~ 1iMd

.»x 1HMuA°'gr±5ea

0

0
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in the matter is whether the appellant is eligible for the rebate of exported

goods in case of loss of ARE-1 original, duplicate and triplicate copies.

0

4.2 I find that the eligibility of rebate claim in absence of original, duplicate

copy' of ARE-1 has been decided by the appellate authority in various cases on

the basis of authoritative pronouncement of Hon'ble High Court/Tribunal. I

further find that the Commissioner (Appeals) vide OIA dated 13.01.2015 has
also decided the instant issue by following the decisions of Hon'ble High Court of
Bombay in the case of M/s UM Cables Ltd reported in 2013 (293) ELT 641
(Bom). The Commissioner (Appeals), in his OIA dated 13.01.2015, by

remanding back the case to the adjudicating authority has held that non

production of copies of ARE-1 cannot be invalidate rebate claim and the exporter

can demonstrate by cogent evidence to the effect that the goods were exported

on payment of duty. The logic behind the case remanded to the adjudicating

authority vide the said OIA dated 13.01.2015 was to verify the supporting

documents related to export of goods submitted by the appellant in absence of

ARE-1. On perusal of the impugned order, I find that the adjudicating has not

gone through the OIA dated 13.01.2015 properly and mis-interrupted the case

law relied on.

4.3 I find that there are also other authoritative decisions in the matter that
non production of original, duplicate, triplicate copy of ARE-1 cannot invalidate

rebate claim. The Government of India, in their revision order dated 12.10.2010

in the case of M/s Gard Tax-o-Fab Pvt Ltd has held that Instead of rejecting the

rebate claims for non-submission of original documents, the original authority

should have considered collateral evidence to verify whether duty paid goods
have actually been exported or not as per provisions of C.B.E. & C.'s Central
Excise Manual of Supplementary Instructions. Further, in the case of M/s Zandu

) Chemicals Ltd. reported in 2015 (315) ELT 520 (Bom), the Hon'ble High Court of

Bombay held that Rebate claim could not be rejected for their non-submission of

original ARE-ls, as there was proof of export of goods in other documents like

shipping bill on which ARE1 was mentioned; that condition of submission of

original as well as duplicate copies of ARE1 was only directory/procedural, and

not mandatory.
4.4 In view of above discussed authoritative pronouncements, I am of the

opinion that the order passed by the adjudicating is unsustainable and it is

manifestly erroneous.
4.5 I further find that the adjudicating authority, in the impugned order, has

stated that the department has filed an appeal before the Revisionary Authority,

New Delhi, challenging the Order-in-Appeal dated 13.01.2015 and one of the

ground of. appeal is regarding the essential condition for sanction of claim for

rebate prescribed in Notification No.19/2004 CE (NT) dated 06.09.2004. It is
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claim should be with held on the ground that an appeal has been filed against

the order diving the relief (order of Commissioner (Appeals)/Commissioner of

Central Excise & Customs/CESTAT), unless stay order has been obtained.
Further, as per Board's circular No.432/56/98-CX dated 22.09.1988, the
departmental authority can issue protective demand under relevant provisions of

the Central Excise Act, 1944 for recovery of such refund sanctioned. In the

circumstances, I do not find any merit in the impugned order for rejecting the

rebate claim by not following Commissioner (Appeals) order dated 13.01.2015

and supporting case laws.

6

5. The appeal is disposed off in above terms.
0

4.6 In view of above discussion and following the ratio of decisions as

mentioned at para 4.3 and also following the ratio of M/s UM Cables Ltd case, I

set aside the impugned order and remand back the case to the adjudicating

authority for considering the rebate claim in above terms.

Attested

s2
(Mohanan V.V)
Superintendent (Appeals-I)
Central Excise, Ahmedabad

By R.P.A.D.

To
MIs Lubi Industries LLP, A1 & A2,
Lubi Industrial Park, Vadsar, Taluka Kalol,
District Gandhinagar
Copy to:-.

t

ll2.
uiASHANKER)

COMMISSIONER (APPEALS-I)
CENTRAL EXCISE,

AHMEDABAD

2705/2016

0

The Chief Commissioner, Central Excise Zone, Ahmedabad.
The Commissioner, Central Excise, Ahmedabad-Ill
T Addl./Joint Commissioner, (Systems), Central Exdse, Ahmedabad-111
he Dy. / Asstt. Commissioner, Central Excise, Division- Kalal, Ahmedabad-111

Guard file.
6. P .A (Commissioner-Appeals-I) file.


